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Each of the following laws allows a person who
wins a matter against a state agency to collect attorney’s
fees and expenses from that agency.  Read carefully to
see which one applies to your case..

Section 136.315, Revised Statutes of Missouri 1994:
1.  As used in this section the following terms shall

mean:
(1)  Party, a natural person or sole proprietorship

with a Missouri adjusted gross income of less than
seventy-five thousand dollars in each of the two taxable
years preceding the date of filing; a corporation or
partnership with a federal taxable income of less than one
hundred thousand dollars in each of the two taxable years
preceding the date of filing; or an association, labor union
or not for profit organization with less than fifty
employees on the date of filing; provided, however, that a
corporation that is a subsidiary or affiliate of a
corporation with a federal taxable income of one hundred
thousand dollars or more in each of the two taxable years
preceding the date of filing is not a party under this
section;

(2)  Prevail, to obtain disposition by final judgment
or order, dismissal, or default which is favorable on all or
substantially all issues;

(3)  Proceeding, a case before the administrative
hearing commission or a court with respect to a tax
imposed under chapter 143, RSMo, or any sales or use
tax imposed by chapter 144, RSMo, or section 43(a) of
article IV of the Missouri Constitution;

(4)  Reasonable litigation expenses , those actual
expenses, not in excess of ten thousand dollars, that the
administrative hearing commission or court finds were
reasonably incurred in opposing the department’s action,
including, but not limited to, court costs, attorneys fees
and fees for expert and other witnesses.

2.  When a party prevails in a proceeding filed after
January 1, 1984, the court or administrative hearing
commission may award the party reasonable litigation
expenses if it finds that the position of the state was
vexatious or was not substantially justified.  Fees and
expenses shall not be awarded if the final disposition is
substantially the same as a settlement previously offered
by the department to the taxpayer.

3.  A party seeking an award for fees and other
expenses pursuant to this section shall, not later than
thirty days after final disposition is made in the
proceeding, submit to the court or administrative hearing
commission an application which provides evidence of
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eligibility for an award pursuant to this section,
alleges in what particulars the department was vexatious
or not substantially justified in its position and which
specifies the amount sought.  If the amount sought
includes an attorney’s fee or the fee for an expert witness,
the application shall include an itemized statement for
each such fee indicating the actual time expended in
service to the applicant and the rate at which the fees
were computed.  The burden of proof shall be on the
party seeking an award under this section to demonstrate
the facts required as a condition to recovery.

4.  The court or administration hearing commission,
in its discretion, may reduce the amount to be awarded
pursuant to this section, or deny an award, to the extent
that the prevailing party, during the course of the
proceedings, engaged in conduct which unduly and
unreasonably protracted the final resolution of the matter
in controversy or when an overriding public interest
exists which would make an award unjust.

Subsection 8 of Section 536.021, Revised Statutes of
Missouri, 1994.

8.  Effective September 1, 1990, if it is found in a
contested case by an administrative or judicial fact finder
that a state agency’s action was based upon a statement
of general applicability which should have been
promulgated as a rule, as required by sections 536.010 to
536.050 and that agency was put on notice of such
deficiency prior to the administrative or judicial hearing
on such matter, then the administrative or judicial fact
finder shall award the prevailing nonstate agency party its
reasonable attorney’s fees incurred prior to the award, not
to exceed the amount in controversy in the original
action. This award shall constitute a reviewable order.  If
a state agency in a contested case grants the relief sought
by the nonstate party prior to a finding by an
administrative or judicial fact finder that the agency’s
action was based on a statement of general applicability
which should have been promulgated as a rule, but was
not, then the affected party may bring an action in the
circuit court of Cole County for his reasonable attorney’s
fees incurred prior to the relief being granted, not to
exceed the amount in controversy in the original action.

Sections 536.085 and 536.087, Revised Statutes of
Missouri, 1994

536.085.  As used in section 536.087, the following
terms mean:
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(1)  Agency proceeding, an adversary
proceeding in a contested case pursuant to this chapter in
which the state is represented by counsel, but does not
include proceedings for determining the eligibility or
entitlement of an individual to a monetary benefit or its
equivalent, child custody proceedings, eminent domain
proceedings, drivers license proceedings, vehicle
registration proceedings, proceedings to establish or fix a
rate, or proceedings before the state tax commission;

(2)  Party:
(a)  An individual whose net worth did not exceed

two million dollars at the time the civil action or agency
proceeding was initiated; or

(b)  Any owner of an unincorporated business or any
partnership, corporation, association, unit of local
government or organization, the net worth of which did
not exceed seven million dollars at the time the civil
action or agency proceeding was initiated, and which had
not more than five hundred employees at the time the
civil action or agency proceeding was initiated;

(3)  Prevails, obtains a favorable order, decision,
judgment, or dismissal in a civil action or agency
proceeding;

(4)  Reasonable fees and expenses  includes the
reasonable expenses of expert witnesses, the reasonable
cost of any study, analysis, engineering report, test, or
project which is found by the court or agency to be
necessary for the preparation of the party’s case, and
reasonable attorney or agent fees.  The amount of fees
awarded as reasonable fees and expenses shall be based
upon prevailing market rates for the kind and quality of
the services furnished, except that no expert witness shall
be compensated at a rate in excess of the highest rate of
compensation for expert witnesses paid by the state in the
type of civil action or agency proceeding, and attorney
fees shall not be awarded in excess of seventy-five
dollars per hour unless the court determines that a special
factor, such as the limited availability of qualified
attorneys for the proceedings involved, justifies a higher
fee;

(5)  State , the state of Missouri, its officers and its
agencies, but shall not include political subdivisions of
the state
(L. 1989 H.B. 143/4)

536.087.  1.  A party who prevails in an agency
proceeding or civil action arising therefrom, brought by
or against the state, shall be awarded those reasonable
fees and expenses incurred by that party in the civil
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action or agency proceeding, unless the court
or agency finds that the position of the state was
substantially justified or that special circumstances make
an award unjust.

2.  In awarding reasonable fees and expenses under
this section to a party who prevails in any action for
judicial review of an agency proceeding, the court shall
include in that award reasonable fees and expenses
incurred during such agency proceeding unless the court
finds that during such agency proceeding the position of
the state was substantially justified, or that special
circumstances make an award unjust.

3.  A party seeking an award of fees and other
expenses shall, within thirty days of a final disposition in
an agency proceeding or final judgment in a civil action,
submit to the court, agency or commission which
rendered the final disposition or judgment an application
which shows that the party is a prevailing party and is
eligible to receive an award under this section, and the
amount sought, including an itemized statement from
any attorney or expert witness representing or appearing
in behalf of the party stating the actual time expended
and the rate at which fees and other expenses are
computed.  The party shall also allege that the position of
the state was not substantially justified.  The fact that the
state has lost the agency proceeding or civil action creates
no legal presumption that its position was not
substantially justified.  Whether or not the position of the
state was substantially justified shall be determined on
the bases of the record (including the record with respect
to the action or failure to act by an agency upon which a
civil action is based) which is made in the agency
proceeding or civil action for which fees and other
expenses are sought, and on the basis of the record of any
hearing the court or agency deems appropriate to
determine whether an award of reasonable fees and
expenses should be made, provided that any such hearing
shall be limited to consideration of matters which
affected the agency’s decision leading to the position at
issue in the fee application.

4.  A prevailing party in an agency proceeding shall
submit an application for fees and expenses to the
administrative body before which the party prevailed.  A
prevailing party in a civil action on appeal from an
agency proceeding shall submit an application for fees
and expenses to the court.  The filing of an application
shall not stay the time for appealing the merits of a case.
When the state appeals the underlying merits of an
adversary proceeding, no decision on the application for
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fees and other expenses in connection with that
adversary proceeding shall be made under this section
until a final and unreviewable decision is rendered by the
court on the appeal or until the underlying merits of the
case have been finally determined pursuant to the appeal.

5.  The court or agency may either reduce the amount
to be awarded or deny any award, to the extent that the
prevailing party during the course of the proceedings
engaged in conduct which unduly and unreasonably
protracted the final resolution of the matter in
controversy.

6.  The decision of a court or an agency on the
application for reasonable fees and expenses shall be in
writing, separate from the judgment or order of the court
or the administrative decision which determined the
prevailing party, and shall include written findings and
conclusions and the reason or basis therefore.  The
decision of a court or an agency on the application for
fees and other expenses shall be final, subject
respectively to appeal or judicial review.

7.  If a party or the state is dissatisfied with a
determination of fees and other expenses made in an
agency proceeding, that party or the state may within
thirty days after the determination is made, seek judicial
review of that determination from the court having
jurisdiction to review the merits of the underlying
decision of the agency adversary proceeding.  If a party
or the state is dissatisfied with a determination of fees
and other expenses made in a civil action arising from an
agency proceeding, that party or the state may, within the
time permitted by law, appeal that order or judgment to
the appellate court having jurisdiction to review the
merits of that order or judgment.  The reviewing or
appellate court’s determination on any judicial review or
appeal heard under this subsection shall be based solely
on the record made before the agency or court below.
The court may modify, reverse or reverse and remand the
determination of fees and other expenses if the court
finds that the award or failure to make an award of fees
and other expenses, or the calculation of the amount of
the award, was arbitrary and capricious, was
unreasonable, was unsupported by competent and
substantial evidence, or was made contrary to law or in
excess of the court’s or agency’s jurisdiction.  Awards
made pursuant to this act shall be payable from amounts
appropriated therefore.  The state agency against which
the award was made shall request an appropriation to pay
the award.
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These are the Rules of Civil Procedure which
apply to interrogatories, requests for production of
documents, depositions, requests for admissions and
other ways of finding out about each other’s case.

RULE 56.  GENERAL PROVISIONS
GOVERNING DISCOVERY

RULE 56.01 GENERAL PROVISIONS
GOVERNING DISCOVERY

(a)  Discovery Methods.  Parties may obtain
discovery by one or more of the following methods:
depositions upon oral examination or written questions;
written interrogatories; production of documents or
things or permission to enter upon land or other property,
for inspection and other purposes; physical and mental
examinations; and requests for admission.

(b)  Scope of  Discovery.  Unless otherwise limited
by order of the Court in accordance with these rules, the
scope of discovery is as follows:

(1)  In General.  Parties may obtain discovery
regarding any matter, not privileged, which is relevant to
the subject matter involved in the pending action,
whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other
party, including the existence, description, nature,
custody, condition and location of any books, documents
or other tangible things and the identity and location of
persons having knowledge of any discoverable matter.  It
is not ground for objection that the information sought
will be inadmissible at the trial if the information sought
appears reasonably calculated to lead to the discovery of
admissible evidence.

(2)  Insurance Agreements.  A party may obtain
discovery of the existence and contents, including
production of the policy and declaration page, of any
insurance agreement under which any person carrying on
an insurance business may be liable to satisfy part or all
of a judgement which may be entered in the action or to
indemnify or reimburse for payments made to satisfy the
judgment.  Information concerning the insurance
agreement is not by reason of disclosure admissible in
evidence at trial.  For purposes of this Rule 56.01 (b)(2),
an application for insurance shall not be treated as part of
an insurance agreement.

(3)  Trial Preparation:  Materials .  Subject to the
provisions of Rule 56.01(b)(4), a party may obtain
discovery of documents and tangible things otherwise
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discoverable under Rule 56.01(b)(1) and prepared in
anticipation of litigation or for trial by or for another
party or by or for that other party’s representative,
including an attorney, consultant, surety, indemnitor,
insurer, or agent, only upon a showing that the party
seeking discovery has substantial need of the materials in
the preparation of the case and that the adverse party is
unable without undue hardship to obtain the substantial
equivalent of the materials by other means.  In ordering
discovery of such materials when the required showing
has been made, the court shall protect against disclosure
of the mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of a party
concerning the litigation.

A party may obtain without the required showing a
statement concerning the action or its subject matter
previously made by that party.  For purposes of this
paragraph, a statement previously made is: (a) a written
statement signed or otherwise adopted or approved by the
person making it, or (b) a stenographic, mechanical,
electrical, audio, video, motion picture or other recording,
or a transcription thereof, of the party or of a statement
made by the party and contemporaneously recorded.

(4)  Trial Preparation:  Experts.  Discovery of facts
known and opinions held by experts, otherwise
discoverable under the provisions of Rule 56.01(b)(1)
and acquired or developed in anticipation of litigation or
for trial, may be obtained only as follows:

(a)  A party may through interrogatories require any
other party to identify each person whom the other party
expects to call as an expert witness at trial by providing
such expert’s name, address, occupation, place of
employment and qualifications to give an opinion, or if
such information is available on the expert’s curriculum
vitae, such curriculum vitae may be attached to the
interrogatory answers as a full response to such
interrogatory, and to state the general nature of the
subject matter on which the expert is expected to testify,
and the expert’s hourly deposition fee.

(b)  A party may discover by deposition the facts and
opinions to which the expert is expected to testify.
Unless manifest injustice would result, the court shall
require that the party seeking discovery from an expert
pay the expert a reasonable hourly fee for the time such
expert is deposed.

(5)  Approved Interrogatories and Request for
Production.  A circuit court by local court rule may
promulgate approved interrogatories and request for
production for use in specified types of litigation.  Each
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such approved interrogatory and request for production
submitted to a party shall be denominated as having been
approved by reference to the local court rule and
paragraph number containing the interrogatory or request
for production.

(c)  Protective Orders.  Upon motion by a party or
by the person from whom discovery is sought, and for
good cause shown, the court may make any order which
justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden
or expense, including one or more of the following:

(1)  that the discovery not be had;
(2)  that the discovery may be had only on specified

terms and conditions, including a designation of the time
or place;

(3)  that the discovery may be had only by a method
of discovery other than that selected by the party seeking
discovery;

(4)  that certain matters not be inquired into, or that
the scope of the discovery be limited to certain matters;

(5)  that discovery be conducted with no one present
except persons designated by the court;

(6)  that a deposition after being sealed be opened
only by order of the court;

(7)  that a trade secret or other confidential research,
development, or commercial information not be disclosed
or be disclosed only in a designated way;

(8)  that the parties simultaneously file specified
documents or information enclosed in sealed envelopes to
be opened as directed by the court.

If a motion for a protective order is denied in whole
or in part, the court may, on such terms and conditions as
are just, order that any party or person provide or permit
discovery.  The provisions of Rule 61.01 apply to the
award of expenses incurred in relation to the motion.

(d)  Sequence and Timing of Discovery.  Unless the
court upon motion, for the convenience of parties and
witnesses and in the interests of justice, orders otherwise,
methods of discovery may be used in any sequence and
the fact that a party is conducting discovery, whether by
deposition or otherwise, shall not operate to delay any
other party’s discovery.

(e)  Supplementation of Responses.  A party who
has responded to written interrogatories with a response
that was complete when made is under no duty to
supplement the response to include information thereafter
acquired, except as follows:

(1)  A party is under a duty seasonably to supplement
the response with respect to any question directly
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addressed to (A) the identity and location of
persons having knowledge of discoverable matters and
(B) the identify of each person expected to be called as an
expert witness at trial and the general nature of the
subject matter on which the expert is expected to testify.

(2)  A party is under a duty to amend a prior response
seasonably if the party obtains information upon the basis
of which the party knows that the response (A) was
incorrect when made or (B) though correct when made is
no longer true.

(3)  A duty to supplement responses other than those
specified in Rule 56.01(e)(1) or Rule 56.01(e)(2) may be
imposed by order of the court, agreement of the parties,
or at any time prior to trial through new requests for
supplementation of prior responses.

(f)  Stipulations Regarding Discovery Procedure.
Unless the court orders otherwise, the parties may by
written stipulation (1) provide that depositions may be
taken before any person at any time or place, upon any
notice, and in any manner and when so taken may be
used like other depositions, and (2) modify the
procedures provided by these Rules for other methods of
discovery.  Any stipulation under subdivision (2) shall be
filed.


